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Report of Convention 


I HE 1951 ANNUAL CONVENTION of the Federation 


of Insurance Counsel closed August 24 at the Sheraton Hotel. Both the 
business features and the social entertainment moved like clock work, a 
splendid tribute to Mr. Charles B. Robison and his committee of Chicago 
lawyers, who did such an excellent task in preparing for the convention. 
The enthusiasm engendered was so great that the members voted unani- 
mously to hold the 1952 convention at the same place and approximately 
the same time, namely, August 25, 26, and 27. 

We want to extend our sincere thanks to the splendid speakers who 
delivered addresses at the meetings. These speakers devoted a great deal of 
time to the preparation of the splendid talks, received no honorarium for 
doing so, paid their own expenses in travelling and in attending the con- 
vention—and we feel that this is a fine demonstration of loyalty toward 
this organization. These addresses have now appeared in the September 
issue of the Insurance Law Journal, of which you have received a copy. 
Each year, Commerce Clearing House devotes one of its issues to the official 
proceedings of this organization in order that these fine addresses may 
reach a wide audience of lawyers and executives interested in the subjects 
presented at our convention. 

The address of Countess Maria Pulaski did not appear in this issue. 
The Countess proved to be a very charming and gracious speaker, and 
those who had the opportunity to meet her following the dinner found 
her to be most enjoyable. 

We were very pleased to have a substantial turnout of wives of mem- 
bers at this convention. It is our hope that more and more members will 
encourage their wives to attend future conventions. Their presence at the 
social functions render these affairs much more enjoyable. We also want 
to extend our sincere thanks to Mr. and Mrs. Nathan Phillips for the 
splendid party which they arranged in the Federation headquarters upon 
the first day of the convention. 

Upon the inside cover of this issue appears the list of new officers for 
the year 1951-52. For the benefit of those who are not acquainted with 
these gentlemen, we would like to tell you a little more about them. We 
believe that they represent this organization excellently from a point of 
view of activity and geography, and the offices are pretty well divided 
between older and newer members. We also feel that the officers are of a 
type who will reflect credit upon this organization and add to its prestige. 
They are as follows: 
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JOHN ALAN APPLEMAN, Urbana, Illinois, president. Mr. Appleman 
is a well-known trial lawyer, author of the 25 volume “Insurance Law 
and Practice,’’ and other works. 

CHARLES B. ROBISON, Chicago, Illinois, president-elect. Mr. Robison 
specializes in the admission, regulation, reorganization and merger of 
insurance companies, and is the author of several insurance articles. 

MAJOR T. BELL, Beaumont, Texas, vice president. Mr. Bell is a past 
president of the Texas State Bar. 

GORDON W. ForBES, K. C., Regina, Saskatchewan, Canada, vice presi- 
dent. Mr. Forbes is a past president of the Law Society of Saskatchewan 
and past president of the Governing Bodies of Legal Profession of Canada. 

Copy FOWLER, Tampa, Florida, vice president. Mr. Fowler is the 
immediate past president of the American Bar Association. 

HENRY M. GALLAGHER, Mankato, Minnesota, vice president. Mr. 
Gallagher is former Chief Justice of the Minnesota Supreme Court. 

ROBERT C. HANDWERK, Washington, D. C., vice president. Mr. 
Handwerk is a legal author who specializes in government life insurance. 

JOHN T. HUME, JR., Indianapolis, Indiana, vice president. Mr. Hume 
is superintendent of the claim department of the Indiana Insurance Com- 
pany, and president of the Claim Managers Council of Independent 
Casualty Insurers. 

WILLIAM PRICKETT, Wilmington, Delaware, vice president. Mr. 
Prickett was a Rhodes Scholar and is a past president of the Delaware Bar 
Association. 

WILLIAM WRIGHT MITCHELL, Memphis, Tennessee, secretary- 
treasurer. Mr. Mitchell is vice chairman of the Health and Accident Com- 
mittee of the Insurance Section, American Bar Association. 

GEORGE HENRY TYNE, Nashville, Tennessee, chairman, Board of 
Governors. Mr. Tyne is a practicing lawyer and assistant general counsel 
of the National Life & Accident Insurance Company. 

DWIGHT CAMPBELL, Aberdeen, South Dakota, member, Board of 
Governors. Mr. Campbell is former Justice of the Supreme Court of South 
Dakota, and past president of the South Dakota State Bar. 

FRANK E. EVERETT, JR., Vicksburg, Mississippi, member, Board of 
Governors. Mr. Everett is a trial and insurance lawyer. 

CLEL GEORGETTA, Reno, Nevada, member, Board of Governors. Mr. 
Georgetta is the author of various technical and non-technical publications. 

KENT H. MEYERS, Cleveland, Ohio, member, Board of Governors. 
Mr. Meyers is a trial specialist in the defense of insurance cases. 

WILLIAM E. MOoNnEY, Omaha, Nebraska, member, Board of Gover- 
nors. Mr. Mooney is general counsel of the Woodmen of the World Life 
Assurance Society. 
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HENRY C. WALSH, Worcester, Massachusetts, member, Board of 
Governors. Mr. Walsh is a veteran member of the organization and an 
insurance attorney. 


We were pleased-to have with us at the convention Commissioners 
Joseph Navarre of Michigan, Chief Deputy Paul A. Pfister of Indiana, 
and Assistant Director E. J. Dirksen of Illinois. Those attending included: 


Mr. and Mrs. John Alan Appleman, Urbana, IIlinois 
Mr. and Mrs. Maxwell F. Badgley and son, Jackson, Michigan 
A. R. Bergesen, Fargo, North Dakota 

Mr. and Mrs. Ira D. Beynon, Lincoln, Nebraska 

R. A. Bielski, Sioux Falls, South Dakota 

Mr. and Mrs. Ellis Broadstein, Reading, Pennsylvania 
Robert L. Brody, Chicago, Illinois 

Walter Bjork, Madison, Wisconsin 

Mr. and Mrs. Lawrence E. Brown, Detroit, Michigan 
Mr. and Mrs. Gregory Brunk, Des Moines, Iowa 

Mr. and Mrs. George C. Bunge, Chicago, Illinois 

M. E. Butler, Indianapolis, Indiana 

Mr. and Mrs. Edward J. Byrne, Appleton, Wisconsin 
Dwight Campbell, Aberdeen, South Dakota 

Mr. and Mrs. Harold G. Capon, Chicago, Illinois 

C. Obed Carlson, New York, New York 

James R. Collins, Oak Park, Illinois 

Mr. and Mrs. Charles W. Cook, Jr., Indianapolis, Indiana 
S. H. Copelin, Philadelphia, Pennsylvania 

G. L. DeLacy, Omaha, Nebraska 

James Dempsey, White Plains, New York 

John T. Dickinson, Bloomington, IIlinois 

E. J. Dirksen, Springfield, Illinois 

Mr. and Mrs. Saul A. Epton, Chicago, Illinois 

Mr. and Mrs. Frank E. Everett, Jr., Vicksburg, Mississippi 
Harold D. Feuerstein, Newark, New Jersey 

Mr. and Mrs. Max S. Ficksman, Boston, Massachusetts 
Mr. and Mrs. David Green, Newark, New Jersey 

Fred M. Hagen, Cedar Rapids, Iowa 

Theo. Hare, Vancouver, British Columbia, Canada 
Elbert E. Hensley and son, Los Angeles, California 
Philip J. Hermann, Cleveland, Ohio 

Mr. and Mrs. C. C. Herrmann, Chicago, Illinois 
Samuel M. Hollander, Newark, New Jersey 

John T. Hume, Jr., Indianapolis, Indiana 

Carl W. Johnson, St. Paul, Minnesota 

Miss Kaiser, Chicago, Illinois 

Arthur Kane, Chicago, Illinois 

Frank J. Knapp, Houston, Texas 
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T. G. Knappenberger, Jr., Champaign, IIlinois 

Milford L. Landis, Van Wert, Ohio 

Mr. and Mrs. Steg J. Lignell, Grand Rapids, Michigan 

Hubert S. Lipscomb, Jackson, Mississippi 

Mr. and Mrs. Robert T. Luce, Chicago, Illinois 

Mr. and Mrs. Elton E. Mann, Des Moines, Iowa 

Mr. and Mrs. Vernon L. Marchal, Greenville, Ohio 

Mr. and Mrs. Jack W. Marer, Omaha, Nebraska 

Mr. and Mrs. Kent H. Meyers, Cleveland, Ohio 

William W. Mitchell, Memphis, Tennessee 

William E. Mooney, Omaha, Nebraska 

Thomas Morrill, State Farm Mutual Automobile Ins. Co., Blooming- 
ton, Illinois 

Mr. and Mrs. Joseph Navarre, Lansing, Michigan 

Roger W. Noone, Chattanooga, Tennessee 

Francis M. Payne, Jr., Cleveland, Ohio 

Mr. and Mrs. Paul A. Pfister and son, Indianapolis, Indiana 

Mr. and Mrs. Nathan Phillips, Toronto, Ontario, Canada 

Hugh V. Plunkett, Austin, Minnesota 

Paul W. Pretzel, Chicago, Illinois 

Glenn D. Roberts, Madison, Wisconsin 

Mr. and Mrs. Charles B. Robison, Chicago, Illinois 

Mr. and Mrs. Thomas O. H. Smith, Nashville, Tennessee 

Mr. and Mrs. Richard F. Stevens, Cleveland, Ohio 

Mr. and Mrs. Henry L. Stewart, Editor, Insurance Law Journal 

Mr. and Mrs. Bert E. Strubinger, $t. Louis, Missouri 

E. Marshall Thomas, Dubuque, Iowa 

George Henry Tyne, Nashville, Tennessee 

Mr. and Mrs. Charles H. Whiting, Rapid City, South Dakota 

J. Lloyd Wion, St. Louis, Missouri 

Mr. and Mrs. George F. Woodliff, Jackson, Mississippi 

John S. Woodward, Wheaton, Illinois 


We are grateful to Robert Luce and Samuel Hollander for their efforts 
in securing many excellent prizes for those attending the banquet. Prizes 
were provided for all of the ladies attending, as souvenirs of this occasion. 
In addition, we want to give our thanks to the following organizations 
who provided splendid prizes awarded to the members hereinafter indicated 
as recipients: 

(1) The American Law Book Co.—3-volume special edition of the 
C. J. S. “Treatment of the Law of Insurance.’’ Winner, Mr. 
Richard F. Stevens, 638 Society for Savings Bldg., Cleveland 
14, Ohio. 

(2) The Weekly Underwriter—One year subscription. Winner, 
Mr. Francis M. Payne, Jr., 330 Williamson Bldg., Cleveland 
14, Ohio. 
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(3) 


(4) 


(5) 


(6) 


(8) 


(9) 


(10) 


(11) 


(12) 


(13) 


(14) 


The Weekly Underwriter—‘‘The Insurance Almanac.” Win- 
ner, Mr. George L. DeLacy, 1501 City National Bank Bldg., 
Omaha 2, Nebraska. 

Alfred M. Best Co.—One dark mahogany honduras hardwood 
salad bowl trimmed with sterling silver, with fork and spoon 
to match. Winner, Mr. Charles W. Cook, Jr., 1052 Consoli- 
dated Bldg., Indianapolis, Indiana. 

Aberdeen Press, Inc., One copy of Jacobs Outline of Life Insur- 
ance. Winner, Mr. Sam Hollander, 60 Park Place, Newark 2, 
New Jersey. 

Aberdeen Press, Inc._—One copy of Jacobs Liability Insurance 
Manual. Winner, Mr. Charles H. Whiting, Rapid City Na- 
tional Bank Bldg., Rapid City, South Dakota. 

The Bar List Publishing Co.—(Insurance Bar)—Cash con- 
tribution in the amount of $25.00, which was expended to help 
purchase twenty-five prizes so each lady received a gift. 

The Bobbs-Merrill Company, Inc.—One copy of Becker- 
Master Research Guide. Winner, Mr. Frank Everett, Jr., First 
National Bank Bldg., Vicksburg, Mississippi. 

Burdette Smith Company—One copy of the new fourth edition 
of Black’s Law Dictionary. Winner, Mr. Elbert E. Hensley, 
1310 Wilshire Blvd., Los Angeles 17, California. 

Commerce Clearing House—F._print proceedings of the annual 
meeting with complimentary copy to each member of the 
Federation. 

McGraw Hill Book Co., Inc.—One copy of Sturgis’ Standard 
Code of Parliamentary Procedure. Winner, Mr. Maxwell F. 
Badgley. Jackson City Bank Bldg., Jackson, Michigan. 

The Spectator Company—Two year subscription to either 
the Spectator Property, or the Spectator Life Insurance. Selec- 
tion by Winner. Winner, Mr. Roger W. Noone, 603 Chatta- 
nooga Bank Bldg., Chattanooga, Tennessee. 

Hines Insurance Counsel—Brief Case. Winner, Mr. Elton E. 
Mann, Farmers Mutual Haii Insurance Company, 1019 High 
Street, Des Moines, Iowa. 

A. B. Register Company—Brief Case. Winner, Mr. C. C. 
Hermann. Motor Vehicle Casualty Company, 209 West Jack- 
son Blvd., Chicago, Illinois. 











One of the prizes was felt by the prize committee to be of such a char- 
acter as to be more suitable for an award than a door prize. It was a set of 
“Insurance Law and Practice’’ written by your president and donated by 
West Publishing Company. The committee, after racking its brains for a 
suitable method for making this-award suggested to the officers that such 
award be made to a member who, by his assistance and example, had made 
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an outstanding contribution to this organization. This idea was not only 
accepted by the officers, but the nominee who was suggested by the com- 
mittee as well. We are pleased to announce the award winner—Nathan 
Phillips, K. C., of Toronto, Canada. In addition, the George Henry Tyne 
Memorial Award committee expects to have an announcement forthcoming 
shortly as to the recipient of that award. A policy was definitely adopted 
at this meeting of limiting the recipient of such prize to a lawyer or person 
in the insurance field who has performed some outstanding service in the 
public interest during the twelve months preceding the award. The pur- 
pose of this designation was to exclude persons in the public spotlight by 
reason of political or other activities, and to call attention to outstanding 
acts by persons not so well known to the public in general. 

Your president now submits to the membership a report of his acts 
and doings as of the date of the preparation of the report, namely, July 
26, 1951. 


(See Annual Report of President on following pages) 
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Annual Report of President 


1 & ACTIVITIES of your president this year have 


fallen in a rather diversified category. Because of the fact that unusual 
responsibilities had fallen upon other officers in past years, it was felt only 
fair that they be relieved of some of their more onerous duties for this 
period. In addition, it was felt that the organization should be revitalized 
through several steps: (a) the infusion of new blood into the Federation 
activities; (b) the addition of new and active members limited, however, 
to persons of unusual abilities; (c) the publication of a quarterly review to 
replace the bulky annual publication published in previous years. It was 
felt also that other and more detailed steps should be taken, such as putting 
out a more personalized and detailed roster of members, securing the con- 
tribution of articles from the members which would be of interest to the 
Federation as a whole, and to try to maintain the high caliber of convention 
programs so successfully established by Mr. Tyne, Mr. Hollander, and our 
other officers in the past. 

Pursuant to this general plan, your president reports that the activities 
of his office have been enjoyable, but extremely time-consuming. In gen- 
eral, the following would indicate the course of the activities which his 
office undertook: 


1. Conducted a membership campaign involving contacts with insur- 
ance commissioners, insurance executives, and lawyers. 

2. Supervised the making of approximately 9300 mailings through- 
out the course of the year, involving ascertaining the addresses 
for in excess of 4000 addressees. 

3. Procured contributors for articles to various publications of the 
Quarterly; planned and designed the Quarterly publication and 
wrote the material for the four issues thereof, exclusive of con- 
tributions. 

4. Outlined the program for the annual convention, selected topics 
for addresses, and secured speakers to handle the various subjects. 


5. Prepared biographical data for the annual roster, arranged, alpha- 
betized, and checked accuracy of material, including corre- 
spondence with various biographees. 

6. Sent out dues statements to former members, and sent two follow- 
up cards to delinquent members, and dropped delinquent members 
from addressograph plates. 
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7. Kept records of membership, dues payments, affiliation of mem- 
bers, including changing and correcting material as changes 
occurred in listing of members. 

8. Voluminous correspondence with hotels, railroads, and others 
interested in convention plans. 

9. Correspondence with various officers upon memorial award, deaths 

of prominent members, suggested candidates, convention, finances, 

and other matters. 


10. Supervision of finances and payment of bills. 


Another problem which haunted the Federation was a financial one. 
The memberships of our commissioner members are non-dues paying; the 
others being upon a calendar year basis of $12.00, running from January 
1 of one year to January 1 of the following year. Accordingly, it is neces- 
sary to carry activities of an incoming administration following a conven- 
tion for several months to the following January 1 out of dues received 
for that calendar year. At least, that is our theory of financial procedure. 


Here, however, there were no such funds available to carry the activities 
of my administration up until the following January 1. Following the 
convention there was an existing deficit of $1366.76, for which the Feder- 
ation was obligated, and it took an additional $1066.36 to pay for the 
Federation activities prior to January 1, 1951. This meant that at the 
start of this calendar year there was a deficit upon the Federation books of 
$2433.12. 

I am proud and pleased to say that no deficit will be turned over to the 
succeeding administration. As of the time of preparing this report (July 
26, 1951), we had a balance on hand in the general funds of $1,519.77, 
and in the special account for the George Henry Tyne Memorial Award a 
sum of $250. There will be expended for the convention expenses some 
additional amounts, but these should not exceed $350 to $500. This 
amount will not be definitely ascertained until the close of the convention, 
but it is clear that the deficit is wiped out, we owe no one any money, and 
we wiii have in excess of $1,000 to turn over to the incoming administra- 
tion to defray expenses up to January 1. Since our receipts from dues will 
be coming in the latter part of this year, this means that we will have ample 
funds for the conduct of our activities for this coming year, and we antici- 
pate a further surplus in our treasury next year. 

Because of the necessity of working with limited funds, your officers 
absorbed a great many expenses as a part of their personal contribution to 
the Federation. Whereas secretarial and similar expenses had in prior years 
run as much as $4,000 or more, even with the doubling or even tripling of 
Federation activities this year such expenses have been held to less than 
$1,000. I would paticularly like to commend Charles B. Robison, our 
executive vice president; William Wright Mitchell, chairman of the mem- 
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bership committee; George Henry Tyne, chairman of our board; Samuel 
M. Hollander, our secretary-treasurer; Robert M. Luce, chairman of our 
prize committee, and the contributors of articles to our Quarterly for so 
graciously donating their time, services, and personal expenditures to the 
good of the organization. 

The detailed breakdown upon receipts and expenditures for this calen- 
dar year is as follows: 


Total deposit shown by bank book (gross re- 
ceipts from dues prior to debits, including 
subscriptions to ey of $4.00 per 
member) ..... $5,732.85 


Disbursements and deductions: 
Duplicate check (original mutilated 12/4/50). $ 12.00 


Bank charge for printed checks......... 3.60 
Refund of excess dues payments as shown by 

checkbook Seas es 38.00 
Canadian bank charges............. Saati 2.52 
Garrard Press—printing costs, stationery sup- 

plies, mailing charges, etc.............. . 789.03 
Garrard Press—printing costs, etc. 441.47 
Garrard Press (Twin Sree costs, 

etc. Uebacevsiteiis ae 
Garrard Press—printing COSTS, CLC. eee eeeenee 401.40 
Engelhardt-Shay Co.—supplies .... 2 ; 5.51 
Secretarial and clerical expenses, stamps, tele- 

phone tolls, etc.—total ................... ss 908.10 
Post office box 2.50 
Adcraft Mfg. Co. —convention lapel badges. S 14.75 
Weekly een for Mr. 

Peat he a Se a ee a 5.00 

Deficit from last year itemized as follows: 

Collector of Internal Revenue..........$ 55.18 
Accurate Court Reporters Ai 125.00 
Rochester Daily Record.................... 646.58 
Samuel M. Hollander...................... 290.00 
Tyne Memorial Award eee 

upon old bills)............ ..... 250.00 1,366.76 4,213.08 

Net balance as of July 26, 1951..... a eee wsossieveccc eee 


An exhaustive quarterly report was submitted each three months to 
the finance committee and approved prior to the payment of such bills, and 
these quarterly reports are in the possession of the finance committee. In 
addition, the bills are maintained in the Federation records and are available 
for inspection by any member. 

With reference to membership, we have no exact way of telling the 
number of members in good standing for the year 1950. From the mem- 
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bers reported to our administration, there were losses from membership by 
reason of death, 5; losses by reason of resignation or lapse, 93; total re- 
ported members lost, 98. As a result of the membership campaign con- 
ducted last autumn, there were 226 new dues-paying members brought in 
at that time. Since that time there have been added an additional 26. This 
does not include the approximately 75 insurance commissioners from the 
United States and Canada, who are honorary members of this organization. 
Adding these persons to our existing or old membership, the Federation at 
the present time has a total membership of 557. 

This numbei will change in several respects. In the first place, this 
number includes certain insurance commissioners who are honorary mem- 
bers for this year, but who have been replaced by new commissioners who 
have likewise been taken into this organization. The former insurance 
commissioners, unless they affiliate as active members, will be dropped 
following the convention, which will decrease the number of such persons 
by about 15. Doubtless, there will be a few lapses by reason of death or 
inactivity, as always occurs in every organization. We expect an upsurge 
of new members of high caliber of approximately 150 this coming year, 
which should more than offset any changes in these regards. If we continue 
the policy of keeping this organization highly selective, it is recommended 
that the present policy be continued of not accepting any nominee who is 
not first approved by the membership committee and then by the president 
or Board of Governors. However, worthy persons, whether practicing 
lawyers or insurance executives, should be encouraged to affiliate, in order 
that both they and the Federation will benefit by such association. 


Respectfully submitted, 
JOHN ALAN APPLEMAN, President 


To bring the above report down to date, we now have our finances 
computed as of September 1, including convention receipts and disburse- 
ments. In this connection, thanks to Mr. Robison’s skillful handling of the 
convention plans and negotiations with the hotel, we might report that 
this is the first time that a convention of this organization has ever broken 
even. This gives us an excellent start for the new year and will permit the 
furtherance of plans to which reference will be made later. Convention re- 
ceipts amounted to $1374.50. Disbursements amounted to $1223.86. 
The total balance on hand as of September 1 amounted to $1,715.16. 


New MEMBERS 
We wish to extend our cordial welcome to the following members who 
have now become affiliated with the Federation for our future activities: 
BrucE C. BIsHOP of Folts, Brammer & Bishop, Suite 610 James 
Building, Chattanooga, Tennessee. Mr. Bishop was admitted to the 
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Florida and Tennessee bars in 1947, and is a member of the American, 
Florida, Chattanooga, and Tennessee Bar Associations. 


EDMUND S. BROWN of Adams, Smith, Brown & Starrett, 705 Wald- 
bridge Street, Buffalo 2, New York. Mr. Brown was admitted to the New 
York bar in 1922 and is a member of the American, New York State, and 
Erie County Bar Associations. 

JAMES E. BURKE of Burke and Schenk, 415 Joliet Building, Joliet, 
Illinois. Mr. Burke was admitted to the Illinois bar in 1922. He was 
State’s Attorney of Will County from 1936 to 1948 and Assistant State’s 
Attorney from 1926-32. He is a member of the American, Illinois, and 
Will County Bar Associations. 

PAUL CLEMENT is secretary and general manager of Minnesota Com- 
mercial Men’s Association, with offices at 2550 Pillsbury Avenue, Minne- 
apolis 4, Minnesota. 

ARTHUR CROWNOVER, JR., of Watkins, Moore & Crownover, Suite 
725 Stahlman Building, Nashville 3, Tennessee. Mr. Crownover was ad- 
mitted to the Tennessee bar in 1932. He is a member of Phi Beta Kappa, 
Delta Theta Phi, American, Tennessee, and Nashville Bar Associations, 
and of the International Association of Insurance Counsel. He is co-author 
of Higgins & Crownover’s ‘“Tennessee Procedure in Law Cases’’ (1937) 
and Higgins &% Crownover’s Edition of ‘‘Gibson’s Suits in Chancery” 
(1937). 

SIMS CROWNOVER Offices in the Third National Bank Building, Nash- 
ville 3, Tennessee. He was admitted to the Tennessee bar in 1936 and is a 
member of Phi Beta Kappa and Delta Theta Phi; also, the American, 
Tennessee, and Nashville Bar Associations. 

KANEASTER HODGES offices in the First National Bank Building, New- 
port, Arkansas. He was admitted to the Arkansas bar in 1935. He is a 
member of the American and Arkansas Bar Associations; American Law 
Institute, American Judicature Society. 

JOSEPH LIEBERMAN offices at 24 Commerce Street, Newark, New Jer- 
sey and 233 Broadway, New York City. He was admitted to the New 
Jersey bar in 1928 and to the New York bar in 1934. He is a member of 
the Hudson County and Essex County Bar Associations. 

Uys A. LOVELL offices in the First State Bank Building, Springdale, 
Arkansas. He was admitted to the Arkansas bar in 1929 and is a member 
of the American, Arkansas, and Washington County (Pres., 1946-48) 
Bar Associations. Mr. Lovell has been a lecturer in the School of Law at 
the University of Arkansas since 1939. 

WARREN E. MAGEE of Magee, Bulow & Andersen, 745 Shoreham 
Building, Washington, D. C. Mr. Magee was admitted to the District of 
Columbia bar in 1938, and is a member of the American and District of 
Columbia Bar Associations; American Judicature Society. Author numer- 
ous medical legal articles in scientific publications. 

GEORGE F. MAHONEY is the newly appointed Insurance Commissioner 
of Maine with offices in Augusta. 
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DONALD MITCHELL is the newly appointed Insurance Commissioner 
of South Dakota with offices in Pierre. 

FRANK E. SCRIVENER offices at 815 15th Street, N.W., Washington, 
D. C. He was admitted to the District of Columbia bar in 1933, and is a 
member of the American and District of Columbia Bar Associations. 

ROBERT S. SMITH of Smith & Yarling offices in the Odd Fellow Build- 
ing, Indianapolis, Indiana. He was admitted to the Indiana bar in 1927. 

RICHARD F. STEVENS of Hyre & Stevens, Society for Savings Build- 
ing, Cleveland 14, Ohio. Mr. Stevens was admitted to the Ohio bar in 
1940. ; 

FORD TAFT is the new insurance commissioner of Wyoming, with 
offices in Cheyenne. 





Incoming President’s Message 


iL IS SOMEWHAT embarrassing to write a report 


with the expectation of being relieved of future responsibilities and then to 
find that a further statement must be made as to plans for the coming year. 
However, in view of the high-pressure tactics of the nominating committee 
and others at the convention, that seems to be the result. 

First of all, let me say that I do not believe any organization should 
continue the same officers for any great length of time—but should use a 
policy of continuation only to such a degree as is necessary to maintain 
some continuity of knowledge of organization activities, in order that new 
officers will not be at loose ends. Many organizations have persons who 
seek to perpetuate themselves in office for whatever minor prestige and pub- 
licity may result. That is an unfortunate situation which we do not want 
ever to have occur in the Federation. Also, if the activities are properly 
handled, the task becomes one of great magnitude. An officer must take a 
great many hours each week and a substantial part of his office facilities to 
carry on this work. I have acquiesced in the request made to continue one 
more year only because this organization has been in a transitional stage, 
in order to see it through. With Mr. Robison as president-elect for 1952, 
we can then count upon two years of definite and determined effort along 
a consistent plan, at the end of which time the organization should con- 
tinue to move forward of its own momentum. 

This past year, your officers have had to absorb a major part of the 
financial load because of the deficit existing at the beginning of the last 
year. This is no longer the situation, and we expect to be less chary of 
finances. The officers intend to keep in closer contact with each other by 
telephone and personal visitation, and to divide the responsibilities up more 
freely between the officers. —The Quarterly is‘to be expanded and enlarged, 
and we urge more of our members to contribute articles for use therein. 

With reference to membership, here is our opinion. We want to con- 
tinue to grow, because there are always certain losses from membership by 
reason of the deaths of members or lapses of membership. However, it is 
our thought that the organization should be kept compact, instead of per- 
mitting an unlimited expansion. Therefore, this is the membership pro- 
gram for the coming year, and we will appreciate «ne cooperation of every 
member of the organization in maintaining it: 

1. In states where we have a large and diverse representation (Illinois 
is an example), we will accept new members of very outstanding 
caliber, but do not encourage a large number of applications. 

2. In states where our representation is small (Connecticut is an ex- 
ample), we would like to have a substantial representation of ex- 
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tremely able lawyers, and welcome the suggestions of the members 
as to persons to be recommended to the membership committee. 

3. We need a more substantial and diversified representation from the 
Dominion of Canada and welcome the assistance and suggestions of 
our Canadian brothers as to desirable persons. 

4. We should have a more adequate representation from insurance 
companies, including companies of larger size. Although some 114 
insurance companies are now represented upon our roster, there are 
many excellent companies who have no representation in this or- 
ganization, where the affiliation would be.of great mutual benefit. 

5. Membership will be restricted as in the past, so far as practicing 
lawyers are concerned, to members of outstanding ability, integrity, 
and standing in their community. Any proposed applicant will be 
investigated by the membership committee and must be approved by 
the representative from that state or province, by the membership 
committee, and the officers of the organization. 


For an organization to operate at maximum efficiency, it is necessary to 
have the close cooperation of all members. We have found in the past that 
many members hesitate to offer suggestions because of timidity, yet have 
been extremely cooperative when approached directly for assistance. May 
we suggest that you let us have your suggestions and help from time to 
time, even when not solicited directly. All of us will benefit by this. 

The dues statements will be sent out early this year. In view of the fact 
that it takes almost three months to prepare the biographical Roster, it is 
necessary. for us to ascertain early what changes there will be in membership, 
by reason of delinquencies. We intend, therefore, to send out the dues 
statements for the new year in October and will appreciate prompt remit- 
tances. In all cases where biographical data were not submitted for last 
year’s Roster or where changes in such biographical listing have occurred, 
please let us have such information promptly. 


The new finance committee is as follows: 
Frank E. Everett, Jr., Chairman, Vicksburg, Miss. 


Robert C. Handwerk, Washington, D. C. 
James Dempsey, White Plains, New York 


The new membership committee is as follows: 
William Wright Mitchell, Chairman, Tennessee 


Henry C. Meader, Alabama 

R. E. Robertson, Alaska 

Wallace W. Clark, Arizona 

Howard Cockrill, Arkansas 

Elbert E. Hensley, California 

Sydney Wood, K. C., Alberta, Canada 
Walter S. Owen, British Columbia, Canada 
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Benjamin R. Guss, New Brunswick, Canada 
Henry P. MacKeen, Nova Scotia, Canada 
Nathan Phillips, K. C., Ontario, Canada 
Roger LaCoste, Quebec, Canada 
Gordon W. Forbes, K. C., Saskatchewan, Canada 
Robert H. Walker, Colorado 

Paul W. Franklin, Connecticut 

William Prickett, Delaware 

Robert C. Handwerk, District of Columbia 
Cody Fowler, Florida 

A. Edward Smith, Georgia 

William S. Hawkins, Idaho 

John S. Woodward, Illinois 

Charles W. Cook, Jr., Indiana 

E. Thomas Marshall, Iowa 

Harry W. Colmery, Kansas 

John E. Richardson, Kentucky 

J. Blanc Monroe, Louisiana 

John D. Leddy, Maine 

G. C. A. Anderson, Maryland 

Gerald P. Walsh, Massachusetts 
Maxwell F. Badgley, Michigan 

Henry M. Gallagher, Minnesota 

George F. Woodliff, Mississippi 

William H. Becker, Missouri 

Harvey B. Hoffman, Montana 

Ira D. Beynon, Nebraska 

Clel Georgetta, Nevada 

Stanley M. Burns, New Hampshire 
Charles A. Rooney, New Jersey 

Pearce C. Rodey, New Mexico 

James Dempsey, New York 

Marshall Turner Spears, North Carolina 
Alberta R. Bergesen, North Dakota 
Richard F. Stevens, Ohio 

William E. Crowe, Oklahoma 

Robert F. Maguire, Oregon 

Ellis Brodstein, Pennsylvania 

Mortyn K. Zietz, Rhode Island 

Edward W. Mullins, South Carolina 
Dwight Campbell, South Dakota 
Thomas G. Watkins, Tennessee 

Major T. Bell, Texas 

Arthur E. Mereton, Utah 

A. Pearley Feen, Vermont 

William Earle White, Virginia 

W. R. McKelvy, Washington 
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Fred L. Davis, West Virginia 

Walter M. Bjork, Wisconsin 

Edward E. Murane, Wyoming 

Theo. Hare, Hobson, Christie & Company, Limited 

John T. Hume, Jr., Indiana Insurance Company 

Robert T. Luce, Casualty Mutual Insurance Company 

George Henry Tyne, National Life and Accident Insurance 
Company 

William E. Mooney, Woodmen of the World Life Insur- 
ance Society 

Harper G. Lewis, Jr., Maryland Casualty Company 

Michael J. Watman, New York City 

Francis H. Kelly, Excess Insurance Company of America 

Wilfred G. Howland, Springfield Fire & Marine Insurance 
Company 

Bert E. Strubinger, St. Louis, Missouri 





The new George Henry Tyne Award Committee is as follows: 


John T. Hume, Jr., Chairman, Indianapolis, Indiana 





Lawrence E. Brown, Detroit, Michigan 
Ira D. Beynon, Lincoln, Nebraska 

Samuel M. Hollander, Newark, New Jersey 
George Henry Tyne, Nashville, Tennessee 





Service of Process 
on Unlicensed Insurers’ 


1. A PAPER read by the writer at the Peoria meeting 
of the Illinois State Bar Association in February, 1948, and later published 
in the April, 1948, issue of The Insurance Law Journal under the title 
“Service of Process on Unlicensed Insurers,” there was noted the trend to- 
ward a more liberal approach to the consideration of the sufficiency of sub- 
stituted service to render a foreign corporation amenable to service of 
process for acts done within a state with citizens thereof. Since the delivery 
of that paper, this trend has continued, so that it may now confidently be 
asserted that where a corporation, although not transacting business within 
a state (as that term has generally been understood and defined), does, 
however, enter into contractual engagements with the citizens of such state 
and a mode of substituted service is provided whereby it is reasonable to 
conclude that due notice of the pendency of suit will be received by the cor- 
poration, such service will be held sufficient to require the corporation to 
respond to process or suffer a judgment in personam. Frequently, these 
statutes have resorted to the fiction of an artificial consent and appointment 
of a state official for acceptance of service of process upon such nonresident, 
with a provision for forwarding a copy of the process by registered mail to 
the last known address of the nonresident. This theory of fictional consent, 
of course, first evolved in connection with the nonresident motorist statutes. 

Since the publication of the above-mentioned paper, the National Asso- 
ciation of Insurance Commissioners has promulgated a model law designed 
to subject such insurers to service of process by the fictional appointment of 
the Director of Insurance to accept service of process in connection with any 
policy of insurance issued or delivered to a resident of the state of such de- 
livery. Typical of such a law is the statute passed by the 1949 session of 
the Illinois Legislature (Chapter 73, Section 735, Illinois Revised Statutes 
1949), which is prefaced by the following declaration of purpose: 

‘‘(1) The purpose of such Section is to subject certain companies to 
the jurisdiction of courts of this state in suits by or on behalf of insureds or 
beneficiaries under insurance contracts. The Legislature declares that it is a 
subject of concern that many residents of this state hold policies of insur- 


* Paul E. Price of McKinley, Price & Appleman, Chicago, Illinois; former chairman 
of Insurance Section, Illinois State Bar Association. This article is reprinted with the per- 
mission of Commerce Clearing House from the July, 1951, issue of the Insurance Law 
Journal. 
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ance issued by companies not authorized to do business in this state, thus 
presenting to such residents the often insuperable obstacle of resorting to 
distant forums for the purpose of asserting legal rights under such policies. 
In furtherance of such state interest, the Legislature herein provides a 
method of substituted service of process upon such companies and declares 
that in so doing it exercises its power to protect its residents and to define, 
for the purpose of this statute, what constitutes doing business in this state, 
and also exercises powers and privileges available to the state by value of 
Public Law 15, 79th Congress of the United States, Chapter 20, Ist Sess., 
S. 340, as amended, which declares that the business of insurance and every 
person engaged therein shall be subject to the laws of the several states.” 

The act then declares, among other things, that the issuance or delivery 
of contracts of insurance to residents of Illinois or to corporations author- 
ized to do business therein, or the solicitation of applications for such con- 
tracts, “is equivalent to and shall constitute an appointment by such 
company of the Director of Insurance and his successor or successors in office 
to be its true and lawful attorney upon whom may be served all lawful 
process in any action or proceeding arising out of such contracts or policies 
of insurance, and said acts shall be a signification of its agreement that such 
process against it, which is so served, shall be of the same legal force and 
effect as if served upon the company.” 

The act then proceeds to provide for the delivery of a copy of the 
process by registered mail and provides for the deposit by such foreign com- 
pany of securities or bond, before the company may be permitted to defend 
the suit. 

The passage of this legislation was recommended by the Insurance Sec- 
tion of the Illinois State Bar Association, the Board of Governors of the 
Illinois State Bar Association and the Department of Insurance. 

Similar legislation has been enacted in eighteen states, and the pattern 
thereof, which has received the approval of the National Association of 
Insurance Commissioners, will, no doubt, be followed in most of the 
jurisdictions of the United States, since the necessity for such legislation is 
apparent. 

That legislation of this character will receive judicial approval, we feel 
is now a foregone conclusion. 

In Bomze v. Nardis Sportwear, Inc., 165 F. (2d) 33, Mr. Justice 
Learned Hand, in noting the more liberal trend to balance the convenience 
of plaintiffs against the burden upon the corporate defendant, used the 
following language: 

“If the state courts do take the Supreme Court decisions in both senses: 
that is, if they regard the inquiry, how far they may go, as coalesced with 
the inquiry, how far they will go, International Shoe Co. v. Washington, 
has effected a change. The Supreme Court there declared that the corpora- 
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tion’s presence was to be determined by balancing the opposed interests: 
the convenience of the obligee against the burden upon the corporation. 
That is a test not different in kind from that which has been repeatedly 
used, when the inquiry is whether it will “‘unduly burden”’ interstate com- 
merce to fetch a corporation, engaged in sych commerce, from the place of 
its principal activities to defend the action. If that be the test, the question 
at once becomes relevant whether the action is based upon a liability arising 
out of the local activities; for it is almost always less burdensome to subject 
a corporation to the defense of actions so arising than to those arising else- 
where. Indeed, probably some such notion is at the basis of those decisions 
which permit a state to subject to process tn personam transients who, while 
within its borders, have incurred a liability under its laws. In the case at 
bar such a rule would answer any objections to jurisdiction, for the com- 
plaint alleges that the defendant has sold goods in New York bearing the 
trade-mark, ‘Junard’; and, if so, the wrong was pro tanto a direct conse- 
quence of the continuous New York solicitation of orders.’’ (Italics 
supplied. ) 

On June 5, 1950, in Travelers Health Association, et al. v. Common- 
wealth of Virginia, 339 U.S. 643, 70 S. Ct. 927, 94 L. Ed. 1154, the 
Supreme Court of the United States rendered an opinion which does much 
to clarify the law on this subject. The major decision was written in two 
opinions. One opinion was written by Mr. Justice Black and was concurred 
in by three other judges. Mr. Justice Douglas wrote a separate concurring 
opinion. A dissenting opinion was expressed by four of the judges, Min- 
ton, Jackson, Frankfurter and Reed. 

In the Travelers case the State of Virginia had passed a statute requiring 
all those who sold insurance policies or offered them for sale within the 
State of Virginia to comply with certain requirements, such as registration 
of agents and the like. Section 6 of the Virginia statute further provided, 
as a means of enforcing the statute, that the Virginia Corporation Commis- 
sion was authorized to issue cease-and-desist orders, restraining violators of 
this act. The Travelers Health Association was a Nebraska nonprofit 
membership association. Members paid an initiation fee, and also paid 
periodic assessments. The funds received were used to pay benefits. The 
association had no agents, but its insurance certificates were “systematically 
and widely delivered in Virginia, following solicitation based on recom- 
mendations of Virginians.” The new members were recommended to the 
home office and the home office would then mail them application blanks. 
The State of Virginia claimed that the association was soliciting business 
within the State of Virginia, to such an extent that the company should 
either desist from such activities, or comply with the state law requiring 
registration and the like. Notice of the hearing on the petition for a cease- 
and-desist order was served upon the company by registered mail, and re- 
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ceived at its home office in Nebraska. The company appeared especially to 
contest the jurisdiction and stated that service was inadequate and violated 
due process. The validity of the Virginia act was not in question. The 
state court felt that the company was served with a valid process and a 
cease-and-desist order was entered. The company appealed to the Supreme 
Court, and the majority opinion felt that the service of process was suffici- 
ent basis for the cease-and-desist order. 

In the Travelers case the defendant placed great reliance upon the case 
of Minnesota Association v. Benn, 261 U.S. 140. (The Benn case is the 
leading authority upon the subject of service of process upon unlicensed 
insurance companies transacting business through the mail.) Mr. Justice 
Black, speaking for the majority of the court, said: 

“And in considering what constitutes doing business sufficiently to 
justify regulation in the state where the effects of the business are felt, the 
narrow grounds relied on by the Court in the Benn case cannot be deemed 
controlling.”’ 

While the case primarily had to do with the validity of the cease-and- 
desist order entered by the corporation commission, the opinion nevertheless 
took occasion to sustain the validity of the provisions of the Virginia statute 
for substituted service of process upon the company in connection with 
certificates issued to residents of such state, and in so doing used the follow- 
ing language: 

“Moreover, if Virginia is without power to require this Association to 
accept service of process on the Secretary of the Commonwealth, the only 
forum for injured certificate holders might be Nebraska. Health benefit 
claims are seldom so large that Virginia policyholders could afford the ex- 
pense and trouble of a Nebraska lawsuit. In addition, suits on alleged losses 
can be more conveniently tried in Virginia where witnesses would most 
likely live and where claims for losses would presumably be investigated. 
Such factors have been given great weight in applying the doctrine of forum 
non conveniens. See Gulf O1l Co. v. Gilbert, 330 U.S. 501, 508. And 
prior decisions of this Court have referred to unwisdom, unfairness and 
injustice of permitting policyholders to seek redress only in some distant 
state where the insurer is incorporated. The Due Process Clause does not 
forbid a state to protect its citizens from such injustice. 

“Metaphysical concepts of ‘implied consent’ and ‘presence’ in a state 
should not be solidified into a constitutional barrier against Virginia’s 
simple, direct and fair plan for service of process on the Secretary of the 
Commonwealth. 

“We hold that Virginia’s subjection of this Association to the jurisdic- 
tion of that state’s Corporation Commission in a proceeding is consistent 
with ‘fair play and substantial justice,’ and is not offensive to the Due 
Process Clause.” 
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In Johns v. Bay State Abrasive Products Company, 89 F. Supp. 654, 
decided May 22, 1950, the court had before it a statute similar in design to 
those relating to unlicensed insurers. In that case the State of Maryland 
passed a statute providing that “‘every foreign corporation shall be subject 
to suit in this State by a resident of this State . . . on any cause of action 
arising out of a contract made within this State or liability incurred for 
acts done within this State, whether or not such foreign corporation is doing 
or has done business in this State.’’ (Italics supplied.) In an opinion by 
Mr. District Judge Chestnut, the court in sustaining service of process upon 
one of the defendants in that case, stated that it would obviously be a very 
great inconvenience and handicap to the injured plaintiff if he were obliged 
to institute and prosecute a suit for damages against the foreign corporation 
in the far distant State of Texas; and, notwithstanding the fact that the 
court was satisfied that the defendant was not doing business within the 
State of Maryland, as that term has been generally applied by the court, it 
nevertheless sustained the service of process by substituted service, which it 
was admitted was actually received by the defendant corporation. The 
court used the following language: 

“The ultimate test of the amenability of the foreign corporation to suit 
in the local forum, as expressed in the earlier cases, was that its business 
activities must have been to such an extent that the reasonable inference to 
be drawn was that it could be said to be ‘found’ or to be ‘present’ within 
the State. A newer approach is expressed by Chief Justice Stone in the Shoe 
Company case 326 U.S. at p. 320, 66 S. Ct. at page 160, that the foreign 
corporation’s activities must be such as to ‘establish sufficient contacts or ties 
with the State of the forum to make it reasonable and just according to our 
traditional conception of fair play and substantial justice to permit the state 
to enforce the obligations which appellant has incurred there’.”” 

In an action filed in the Circuit Court of Cook County, Illinois, en- 
titled Hembey v. The George Rogers Clark Mutual Casualty Company, 
49 C. 11954, Judge Harry M. Fisher had before him a case involving the 
validity of a judgment rendered by an Arkansas court under a statute which 
provided that “‘the transacting of business in this State by a foreign or alien 
insurer without a certificate of authority, and the issuance or delivery by 
such foreign or alien insurer of a policy or contract of insurance to a cit- 
izen of this State or to a resident thereof or to a corporation authorized to 
do business therein is equivalent to an appointment by such insurer of the 
Insurance Commissioner and his successor as its true and lawful attorney 
upon whom may be served lawful processes.” 

Because Judge Fisher’s opinion is unreported and therefore not other- 
wise available and because he has so carefully analyzed the basic require- 
ments essential to constitute valid service of process, in the light of the more 
recent concepts upon this subject, we quote somewhat extensively from 
Judge Fisher’s very able contribution to the law upon this subject: 
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“It is true that, broadly stated, mere solicitation of business does not 
constitute presence within a State, as has been recently said, I think, in a 
Pennsylvania case. It must be solicitation plus, but that ‘plus’ need not be 
the maintaining of an office or, for that matter, having agents present 
within the State, and the most recent case points out that where the solicita- 
tion, whatever form it is made in, constitutes a continuous flow of transac- 
tions between the foreign corporation and the citizens of a State, that this 
means more than solicitation. 

“The question as to whether solicitation by mail only without the 
presence of an agent or agents within the State was the most troublesome 
in this case because until recently we did not have an expression by the 
Supreme Court of the United States. However, after the briefs were sub- 
mitted, and when the Court was about ready to decide, an opinion did 
come down from the Supreme Court of the United States in the Case of 
Travelers Health Association v. Commonwealth of Virginia, 94 L. Ed. 
(Adv. Sheets) 835. 

“Although it did not involve the question of service in a lawsuit, but 
notice to appear before an administrative agency of the State, the reasoning 
applies with equal force to actual litigation in Court and virtually acknowl- 
edged so by the dissenting opinions. 

“Part of that opinion is as follows: 

“““But where business activities reach out beyond one state and create 
continuing relationships and obligations with citizens of another state, 
courts need not resort to a fictional “‘consent’’ in order to sustain jurisdic- 
tion of regulatory agencies within the latter state. And in considering what 
constitutes “‘doing business’’ sufficiently to justify regulation in the state 
where the effects of the “‘business” are felt, the narrow grounds relied upon 
by the Court in the Benn case cannot be deemed controlling. 

“In Osborn v. Ozlin, 310 U. S. 53, 62, 60 S. Ct. 758, 761, 84 L. 
Ed. 1074, we recognized that a state has a legitimate interest in all insur- 
ance policies protecting its residents against risks, an interest which the state 
can protect even though the “‘state action may have repercussions beyond 
state lines. . . .”” And in Hoopeston Canning Co. v. Cullen, 318 U. S. 
313, 316, 63 S. Ct. 602, 604, 605, 87 L. Ed. 777, 145 A. L.R. 1113, 
we rejected the contention, based on the Benn case among others, that a 
state’s power to regulate must be determined by a “‘conceptualistic discus- 
sion of theories of the place of contracting or of performance.’’ Instead we 
accorded ‘‘great weight’ to the “‘consequences’’ of the contractual obliga- 
tions in the state where the insured resided and the ‘‘degree of interest’’ that 
state had in seeing that those obligations were faithfully carried out. And 
in International Shoe Co. v. State of Washington, 326 U. S. 310, 316, 
66 S. Ct. 154, 158, 90 L. Ed. 95, 161 A. L. R. 1057, this Court, after 
reviewing past cases, concluded: ‘‘Due process requires only that in order 
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to subject a defendant to a judgment in personam, if he be not present 
within the territory of the forum, he has certain minimum contacts with it 
such that the maintenance of the suit does not offend ‘traditional notions of 
fair play and substantial justice’.”” ’ 

‘And the opinion proceeds to hold that activities within the State by a 
mail order business, if it amounts to more than merely a casual transaction, 
does constitute doing business within the State. 

“It must be remembered that in addition to the interest of the state 
discussed in these opinions, there is now and has been for the last 17, 18 
years, a new and very vital interest created which States ought to be given 
the fullest latitude to protect. The Federal Government and the various 
State Governments have assumed responsibility for the maintenance of the 
indigent. To some extent that was a revolutionary change in our form 
of government. 

“Prior to this, such obligations assumed by the State were usually 
characterized as ‘paternalistic.’ Today it is accepted as a matter of course. 
That has had great repercussions upon the Courts. Consciously or un- 
consciously, they were responsible for many of the changes which we 
observe in our law. It is in the interest of the State that its citizens carry 
insurance so that if misfortune befall a family, it should not thereby 
immediately become a burden upon the State; and every effort on the part 
of a particular State to afford the highest possible protection to its citizens 
ought to be looked upon with great favor by the Courts. 

“If the position of the defendant were to be sustained, then in the cases 
needing most protection the least protection would be afforded. Holders of 
small policies, whether life or accident, if they were compelled to prosecute 
their suits, where there was an unreasonable denial of liability, in the 
States where the foreign corporation resided would simply have to abandon 
their claims. The cost would be too great. 

“Suppose it happened to be Lloyd’s of London, that obtained policies 
of this character through the mails. Would the citizens of Illinois or of 
California have to go to London to prosecute their action? The question 
answers itself. 

“When that question was raised before the Courts, in the early days 
the Courts answered that question in what would appear to be a sort of 
facetious way. They said, “Well, the citizens know. Let them not do 
business with foreign corporations. They recognize that this is the law 
and the difficulties that will confront them. Let them not do business with 
them.’ 

“But that overlooked entirely the fact that the very people who need 
the greatest amount of protection, as I have indicated, are the ones who 
would be taken in by foreign corporations having a lower premium, an 
attractive advertisement in a newspaper, and they would buy the policy. 
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They know nothing about their possible future difficulties. They would 
believe that they are insured, and then they would discover that when the 
insurance became due, they would have to travel to a far place, and perhaps 
take some witnesses along, and the costs would be more than what they 
would get. 

“If you want to resort to that kind of argument, I think we ought to 
take the other view. Surely the insurance companies know what the law 
is, and if it is the law of a State regulating insurance that makes their 
writing of insurance within the State a submission to that State’s jurisdic- 
tion, if they don’t like it, let them not write insurance in that State. 

“Certainly, if you begin to balance the advantages and disadvantages 
of the insurer and the insured, the more reasonable and logical argument 
would be that it is the insurer who should, if he wanted to avoid the 
consequence of laws which are not to his liking, refuse to solicit business. 

“In the absence of any other consideration, I would be prone to hold 
that the Court of Arkansas had jurisdiction of the defendant. But there 
is a still more compelling reason, in my opinion, for so holding. Because 
of my interest in the case I read not only the briefs but I made a careful 
study of the policy itself. 

“Counsel for the defendants are not justified in dogmatically asserting 
that this was an Illinois contract and not an Arkansas contract. Under 
this contract the company reserves many rights which in themselves would 
be a sufficient ‘plus’ to make their solicitation of the business come within 
the provisions of transacting business within the State. 

“They reserve the right to come within that State to examine the bene- 
ficiary if he makes claim for benefits. They reserve the right to come within 
that State to make autopsies. 

“But more than that, unlike many of the policies which were obtained 
and in which the Courts held that this insurance company was not doing 
business, which had specific provisions in them that the policy was not to 
be effective until accepted at the home office, the final meeting of the minds 
under those policies took place at the home office of the insurance company, 
but not so here. This policy specifically provides that it is not effectual 
until received and accepted by the insured. That is where the final act 
occurs, which constitutes a consummation of a contract. 

‘“‘And more than that, it negates the supposition that the policy is one 
which should be construed as a contract made at the home office of the 
insurance company by requiring that after its issuance it must be signed by 
a resident agent, not at the home office, but by the resident agent. 

“Apparently the language is uncertain, and since such contracts have 
to be construed most strongly against the insurer, apparently that means 
resident within the State where the insured lives. 


[ 24 ] 





“Two conditions to the finality of negotiations are required, namely, 
the acceptance by the insured, and countersigning by the resident agent. In 
fact, this policy is countersigned by a F. Backus, called ‘Licensed Resident 
Agent.’ 

“There is another provision in this policy which clearly indicates that 
the issuer intended to be governed by the law of Arkansas. In the pro- 
vision for limitation within which period suit could be commenced under 
the policy, there is provision that it shall be commenced within two years, 
but if the limitation statute of the State where the insured lives is longer 
than two years, that should govern. Whatever the Court’s decision might 
have been, if this was one of the old-type of policies which carefully and 
deliberately made it a contract of the State of issuance, in this particular 
case I would be constrained to hold that it was not the intention of the 
parties that the laws of Illinois were to govern. It was their intention that 
it should be treated as a contract made in the State of Arkansas and subject 
to its laws.”’ 

Since no appeal was perfected from Judge Fisher's opinion, it stands 
today as the only expression by an Illinois court concerning the validity of 
service of process under statutes similar to Chapter 73, Section 735, Illinois 
Revised Statutes 1949, designed to subject insurers who insure persons or 
property within a state to service of process. * 


* It has been gratifying to note that most of the opinions advanced in this article have 
been independently arrived at by Patrick J. Kelley, assistant counsel, Liberty Mutual Insur- 
ance Companies, in an article entitled ““Supreme Court Predetermines Constitutionality of 
Unauthorizd Insurers Process Act,’’ appearing in the April, 1951 issue of the /nsurance 
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Suits Between Members 
of a Family’ 


7. QUESTION rather frequently arises as to whether 


one member of a family can sue another member of the family for personal 
injuries. It is to be anticipated that the question will often be raised 
wherever automobile accidents cause injuries to members of families and 
there are no other solvent defendants available from whom collections for 
the injuries can be obtained. Human nature being as it is, efforts will be 
made to collect from the husband, wife, or parent. This desire will be 
more readily activated if the prospective defendant has liability insurance. 
The most frequent case is where the husband or wife is sued by the other 
spouse. It was settled at common law that one spouse is not liable to the 
other for injuries caused by his or her negligence. This is still the rule in 
most of our states, in the absence of a change in the common law rule by 
statute.” However, there are cases holding that a wife can sue the husband 
and the husband can sue the wife for injuries inflicted by the negligence 
of the other.® 
The reasons most frequently given for denying recovery as between 
spouses are: 
(1) To allow a suit to be maintained would disrupt the harmonious 
existence of the family and tend to create discord in this unity. 
(2) To allow such actions would be an incentive for fraud. 


Most of the courts hold that one spouse cannot collect from another 
spouse for personal injuries caused by negligence, even though the injuries 
occurred prior to marriage,* or even though the action is brought after a 
divorce,® and at least one court holds that the rule is applicable even though 
the suit is instituted after the marriage has been annulled.® 

Some states have changed the common law rule by specific statutes 
allowing such actions to be maintained. Other states have seized on rather 
strained constructions of statutes to hold that the common law rule has 


* V. W.McLeod, member of Wigley, McLeod, Mills & Shirley, Galveston, Texas. 
27 Amer. Jur. 191. 
2 See Annotations in 89 A. L. R. 123, 160 A. L. R. 1414. 
389 A.L.R. 123, 160 A. L.R. 1414. 
* Thus see Tamo v. Eby (Ohio) 68 N. E. 2d. 813 
52A.L.R. 638, Cubbisin v. Cubbisin (Cal.) 166 Pac. 2d. 387. 


6 Callow v. Thomas (Mass.) 78 N. E. 2d. 637. 
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been changed and have allowed maintenance of these suits.?. Other courts 
have said that statutes giving married women more rights and removing 
some of the disabilities of coverture did not impliedly grant the wife the 
right to maintain an action against her husband for personal injuries.* On 
the other hand, some states have statutes specifically prohibiting suits for 
personal injuries against near kin. Thus in Harlow v. Rylands ° the Circuit 
Court of Appeals upheld the validity of an Arkansas statute providing: 
“And in no event shall any person related by blood or marriage within the 
third degree of consanguinity or affinity to such owner or operator, or the 
husband, widow, legal representative, or heirs of such person, have a cause 
of action for personal injury, including death resulting therefrom, against 
such owner or operator while in, entering, or leaving such vehicle, provided 
this act shall not apply to public carriers.” 

It is rather interesting to note that two North Carolina cases have 
construed the statutes of the state so as to allow in one situation *° the 
maintenance of an action by the wife against her husband for personal 
injuries, while the other *t denied a recovery by the husband against the 
wife for personal injuries inflicted because of the negligence of the wife. 

We find that there is likewise a difference of opinion among the courts 
of this country on the question of whether an action may be maintained 
between a parent and child for personal injuries arising from negligence. 
Most courts hold that a parent cannot recover from an unemancipated child 
for personal injuries, and likewise the unemancipated child cannot recover 
for such damages from a parent.?? The reasons given are similar to those 
for denying recovery between spouses, that is, the disruption of the family 
unity and the incentive for fraud. It has been held that an adoptive parent 
is not liable for tort to an unemancipated child.*** As might be foreseen, 
the immunity to suits does not extend to the in-law relationship, and at 
least one case has held that a father-in-law can sue the son-in-law for 
personal injuries caused by the negligence of the latter.** 

The rule is fairly uniform that an action will lie between a parent and 
an emancipated son or daughter, and this is true in jurisdictions that deny 
actions between parents and unemancipated children.*** 


7160 A.L.R. 1412. 

8 Thus see Wright v. Davis (W. Va.) 53 S. E. 2d. 335. 

9172 Fed. 2d. 784. 

10 King v. Gates (N. C.) 57 S. E. 2d. 765. 

11 Scholten v. Scholten (N. C.) 52 S. E. 2d. 350. 

18:33 A. LR. 2157, 72 A L. RR. 1078, 122: A. L. BR. 1952, 162 ALL. R571. 

12a Cook v. Cook (Mo.) 124 S. W. 2d. 675. Trudell v. Leatherby (Cal.) 300 Pac. 
7, but see Brown v. Cole (Ark.) 129 S. W. 2d. 245. 

13 Hamburger v. Katz (La.) 120 (So.) 391. 

13a Folkes v. Ray-O-Vac (Ga.) 183 §. E. 210; Dunlap v. Dunlap (N.H.) 150 A. 
905; Taubert v. Taubert (Minn.) 114 N.W. 763; Reingold v. Reingold (N. J.) 
181 A. 153. 
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The courts have refused to extend the family immunity to lesser 
degrees of kinship.** Thus the few cases that have passed on the question 
allow suits between brothers and sisters for personal injuries.‘° Apparently 
the courts feel that the family unity will not be disrupted, even though 
the plaintiff and defendant are brothers living in the same house. It is 
rather interesting to note that in Munser v. Farmers Mutual Insurance 
Co.,"° the Wisconsin court held that while ordinarily a parent cannot sue 
his child for personal injuries, yet the father as beneficiary could maintain 
an action against his son under the Death by Wrongful Act Statute for 
damages caused by the death of another son, due to the negligence of the 
defendant son. 


Suppose that the parent or spouse causing the injuries was acting as 
an employee in the scope of his employment. Does the family immunity 
protect the employer as well as the employee? Logically it would seem 
that the employer could not be held liable to the injured member of the 
employee’s family. There may not be the disunity created by such an 
action, but the incentive for fraud is as great or even greater. However, 
many of the courts that have passed on this question have held that the 
employer can be sued by a member of the employee’s family, where the 
employee's negligence occurred in the scope and course of his employment.’ 
Other courts have held that there can be no recovery and have said that this 
is particularly true in jurisdictions where the employer can be held liable 
on the theory of respondeat superior only if the employee can be held 
liable.*® Typical of the reasoning given by the courts for allowing recovery 
against the employer is Broadus v. Wilkenson *® where the Kentucky Court 
of Appeals said: ‘““‘We are unable to agree with the Michigan and lowa 
courts upon the reason on which those opinions are based. It appears that 
those cases are based upon the doctrine of imputed negligence which is not 
here applicable. The question is one of immunity, and whether the 
immunity of the husband is extended to the principal. The immunity of 
the husband is not based upon whether or not he was negligent but upon 
the ground of public policy of preserving domestic peace and felicity.... It 


14123 A. L.R. 1020. 

15 Rozell v. Rozell (N. Y.) 22 N. E. 2d. 254; Beilke v. Knaach (Wis.) 242 N. W. 
176. 

16 281 N. W. 691. 

17 Pellstey v. David (Mass.) 11 N.E. 2d. 461; McLaurin v. McLaurin Furniture 
Co. (Miss.) 146 So. 877; Mullaby v. Milford Motor Co. (N.H.) 197A. 330; Koontz 
v. Messer (Pa.) 181A. 792; Poulin v. Graham (Vt.) 147A. 698; Hensel v. Hensel Yel- 
low Cab Co. (Wis.) 245 N. W. 159; Lé Sage v. Le Sage (Wis.) 271 N. W. 369; 


116A. L.R. 646. 

18 Thus see Meece v. Holland Furnace Co. 269 Ill. App. 164; Graham v. Miller 
(Tenn.) 187 S. W. 2d..622 

19 136 S. W. 2d. 312. 
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appears that the weight of authority is to the effect that the marital 
immunity of a spouse does not mean that there is no right of action, but 
merely denies the remedy as against the spouse, and does not destroy the 
right of action against the master.” 

On the other hand, cases denying the right of the child to recover 
against the father’s employer for injuries caused by the father’s negligence 
do so on the basis of such reasoning as is given by the California case of 
Myers v. Tranquility Irr. Dist.:**% “It is the law in California that an 
employer, against whom a judgment has been rendered for damages 
occasioned by the unauthorized act of negligence of his employee, may 
recoup his loss in an action against the negligent servant. . . . If a child 
cannot sue his parent for injuries caused by the tort of the latter for the 
reason that such an act would bring discord into the family, certainly the 
same reasoning would apply to the minor’s action against the employer 
of the parent where the employer is permitted to recover from the parent 
the amount of the child’s judgment against it. The action of the child 
against the employer may finally result in a judgment against the parent. 
As the child cannot sue the parent he should not be permitted to institute 
an action that would finally result in a judgment against the parent. What 
the child cannot do directly he should not be permitted to accomplish 
by indirection. It is not only the action of the child against the father but 
the final judgment that tends to bring discord into the family and dis- 
organize its government.” 

In jurisdictions such as Texas, where recovery for personal injuries is 
community property and the negligence of the husband can be imputed to 
the wife where the wife is injured, there could certainly be no recovery 
against the employer. 

A question of importance to insurance lawyers is whether the fact that 
the member of the family sued has liability insurance affects the right of the 
injured member of the family to recover. Certainly the incentive for such 
suits is much greater where the injured member of the family realizes that 
an insurance company will have to pay any judgment rather than the 
payment being made out of the pocket of the kinsman. 

A few courts have held that the existence of liability insurance changes 
the rule and permit recovery where, otherwise, no recovery would be 
allowed. Thus in Lusk v. Lusk *° the Supreme Court of Appeals of West 
Virginia allowed a sixteen year old girl to recover against her father for 
injuries received while the child was being transported in a school bus 
operated by the father under a contract with the Board of Education. The 
court recognized that ordinarily the parent could not be sued for such 
injuries by the child, but said that a different situation arises where the 


19a 79 Pac. 2d. 419. 
20 166 S. E. 538. 














parent is protected by insurance in his vocational capacity. The court said: 
“When no need exists for parental immunity, the courts should not extend 
it as a mere gratuity. Without such an extension, nothing stands in the 
way of this action.”’ 

Likewise, in Dunlap v. Dunlap,** the Supreme Court of New Hamp- 
shire allowed a child to recover from his father, where it was shown that 
the father carried liability insurance. The court was of the opinion that 
the sole excuse advanced for the denial of the child’s right to sue is the 
effect a suit would have upon discipline in family life. The court thought 
that where the insurance company rather than the father would have to 
pay the judgment the discipline theory would fail and should not be 
applied. 

The great majority of cases, however, have held that the existence or 
non-existence of liability insurance is immaterial.?22 These courts have 
denied recovery even though the kinsman was covered by liability insur- 
ance and in the last analysis the money would come from the insurance 
company rather than from the member of the family causing the injury. 
One of the best and most logical opinions to this effect is the case of 
Villaret v. Villaret,?* decided by the Circuit Court of Appeals for the 
District of Columbia. In that case the court pointed out that under the 
Maryland law an unemancipated minor could not sue the parent for injuries 
sustained in an automobile accident. The contention was made that the 
rule should not be applied in the instant case, since the parent was pro- 
tected by liability insurance. The court rejected that contention with the 


following language: 


“The existence of liability insurance ought not to create a cause of 
action where none exists otherwise. A policy of such insurance 
protects against claims legally asserted, but does not itself pro- 
duce liability. Such policies frequently contain a provision re- 
quiring the insured to cooperate in the defense of any action 
brought them. Compliance with such a requirement might 
readily produce the domestic disharmony to avoid which the 
rule was formulated. Moreover, to permit the maintenance of a 
suit such as this because the parent has liability insurance would 
tend to encourage collusive fraud between the child and parent 
in order to recover against the insurer.” 


21150 A. 905. 

22 Tund v. Olsen (Minn.) 237 N. W. 188; Norfolk R. Co. v. Gretakis (Va.) 174 
S. E. 841; Luster v. Luster (Mass.) 13 N.E. 2d. 438; Bullock v. Bullock (Ga.) 163 
S. E. 708; Rambo v. Rambo (Ark.) 114 S. W. 2d. 468; Ellas v. Collins (Mich.) 211 
N. W. 38: Small v. Moraison (N.C.) 118 S.E. 12; Owens v. Auto Mut. Indem. Co. 
(Ala.) 177 So. 133. 


23 169 Fed. 2d. 677. 


[30] 





The normal liability policy is protection against judgments and liabili- 
ties of the defendant. If the insured is not liable, then the insurance 
company is not liable. As pointed out in the Villaret case, liability insur- 
ance does not create causes of action where none would otherwise exist. 
Likewise, as very aptly said by the court, the maintenance of such an 
action against the parent or husband would create a certain amount of 
disharmony, because the insured is under an obligation to cooperate with 
the insurer and the investigation and necessary defense of the action itself 
would create a strain upon the family relationship. An even stronger 
argument against the maintenance of such an action is that it tends to create 
fraud. The reason sometimes advanced that the insurance companies are 
in a position to combat fraud and, therefore, actions should be allowed 
even though they tend to form an incentive for fraudulent cases is not a 
sound contention and should be rejected by the courts. From a practical 
standpoint, fraud is often difficult to prove, even though its existence is 
suspected or even known. 

In conclusion, it seems to the writer that the decisions denying 
recoveries where suits are brought between spouses or between parents and 
children are sound, and it is hoped that the courts will continue to observe 
the fundamental reasons ‘for not allowing such actions to be maintained. 
There seems to be no sound basis for extending recoveries in these instances 
either by court decision or by statute. 
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The Incontestable Clause 
Versus 
Excepted Aviation Risks 


= USE of the “incontestable clause’ in life insur- 
ance policies is the universal rule whether by statutory or competitive 
requirement. The Equitable Life Assurance Society, as early as 1879, 
included such a clause in its policies. This practice was adopted by most 
of the larger companies long before the report of the Armstrong Com- 
mittee in 1905 and the adoption of the incontestable statute which fol- 
lowed in many states.° The theory was that the period of contestability 
gave the company sufficient time in which to investigate and to determine 
whether there had been any fraud or misrepresentation.* ‘“The purpose of 
the clause is to fix a reasonable period of limitations in which the insurer 
may make an investigation and determine whether it wishes to continue 
on the risk.’’ 4 
Some confusion exists among the decisions, particularly those of earlier 
years, over the reasons for and the effect of the incontestability clause. 
Disregarding the distinguishing facts and circumstances of the two cases 
and taking only the word expressions, we find the apparent contradictory 
language of Justice Holmes that “‘the object of the clause is plain and 
laudable—to create an absolute assurance of the benefit, as free as may be 
from any dispute of fact except the fact of death’’® and that of Justice 
Cardozo that ‘‘It means only this, that within the limits of the coverage 
the policy shall stand, unaffected by any defense that it was invalid in its 
inception, or thereafter became invalid by reason of a condition broken.” ® 
The confusion comes about through a failure by the courts to under- 
stand the practical problems of life underwriting and to recognize that 
many types of risks may be classed together as standard but other types are 
definitely hazardous and must be differently treated. 





1A. R. Bergesen, member of the law firm, Burnett, Bergesen, Haakenstad & Conmy, 
Fargo, North Dakota. 

2 Maclean, Life Insurance (2d. Ed.) 445. 

3 Powell v. Mutual Life Ins. Co. 313 Ill. 161, 144 N. E. 825. 

4 Appleman, Jnsucance Law and Practice, Vol. 1, p. 396. 

5 Northwestern Mutual Life Ins. Co. v. Johnson, 254 U. S. 96, 65 L. Ed. 155. 

6 Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642. 
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Active participation in aviation, for instance, is still hazardous 
occupation. Originally, to take a ride in a plane as a fare-paying passenger 
on a regularly scheduled flight was considered hazardous—and it was. 
Gradually, the combination of general public participation and safety 
improvements in that type of transportation have brought such passengers 
into what may be termed the standard classification. In the course of 
time, private piloting may become so common and such flying may become 
so safe that it will no longer require special treatment—but that time has 
not arrived as yet. Today, it is no more reasonable to expect a life insurance 
company to insure the life of a plane pilot, whether private or commercial, 
than to expect it to insure the life of one suffering from a known case of 
heart disease—except for an additional premium or upon an exclusion of 
that risk. 

The occasion for research for this article is the fact that there is now 
before the Supreme Court of North Dakota a case involving the defense 
of a claim arising under a policy containing an aviation rider.’ 

On August 10, 1945, the defendant company issued a policy of life 
insurance on the life of one Thomas Henry Jordan, for the sum of 
$20,000, plus family income of $200 per month for ten years. Jordan 
was a flying farmer with a pilot’s license. He had his choice of full coverage 
for an additional premium or a policy with aviation exclusion at the 
regular premium. He chose the latter. He met his death on January 2, 
1949, while flying his private plane. The company tendered to his 
widow, the beneficiary, the premiums paid plus interest at three per cent, 
compounded, in accordance with the terms of the policy. The tender was 
refused and the widow brought suit. All the facts were stipulated. The 
district court held for the company and plaintiff appealed. The case was 
argued before the Supreme Court of North Dakota at the May, 1950 term 
of court. At the time of this writing (September 1951) no opinion has 
yet been rendered. 

The fact that almost a year and a half has passed without a decision is 
some indication that what seemed to be pretty well settled law, is not so 
well settled afer all—and that, in those states where the law has not been 
settled, either by court decision or legislative enactment, life insurance 
companies, in issuing policies with an exclusion rider, are engaging in a 
highly speculative business. 

The Conway case, supra, is the leading and most quoted case on this 
subject. In that decision Judge Cardozo said: 

“The provision that a policy shall be incontestable after it has 
been in force during the lifetime of the insured for a period of 
two years is not a mandate as to coverage, a definition of the 
hazards to be borne by the insurer.” 


7 Jordan v. Western States Life Ins. Co. (North Dakota Supreme Court). 
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This was followed by the Fishback case * in which the court said: 


“It seems plain to us that a risk ‘not assumed’ by such express 
language is a matter not at all inconsistent with the required 
statutory incontestable provisions, and that the resisting by an 
insurance company of a claim for a loss which by such express 
terms of the policy is ‘not assumed’ by the insurance company is 
not a contesting of the policy within the meaning of the statu- 
tory incontestable clause required to be embraced therein.”’ 


These two cases did not arise from any contest over the payment of 
policies. They arose because the insurance authorities of the states of New 
York and Washington refused to approve aviation exclusion in life insur- 
ance policies. In each case the court held that such a provision should be 
approved. 

In a Nebraska case,® however, the result was different. There, too, an 
action was brought to mandamus the Insurance Department to approve 
an aviation exclusion clause. Two points were raised: (1) That it was 
contrary to the incontestability statute; (2) That it was contrary to a 
statute forbidding payment of less than the face value of the policy. The 
court found in favor of the Insurance Department on both points. It 
expressed disapproval of the Conway decision and contended that the 
legislature of the State of New York had also expressed its disapproval by 
enacting an amendment permitting exclusion of liability from the aviation 
hazard. Clearly, in this, the Nebraska Court was wrong. The New York 
amendment was not a part of and made no reference to the incontestability 
statute. It merely added death resulting from aviation, under the terms of 
the policy, as a proper subject for exclusion. It was an endorsement of the 
Conway decision and not a disapproval. By making the amendment 
separate and distinct from the incontestability statute, the legislature 
endorsed both the theory and the result of the decision. On the other hand, 
the action of the Nebraska legislature expressed disapproval of the decision 
of its court. It amended the incontestability statute so as to enable insur- 
ance companies to “‘defend’’ against aviation risks, other than as a fare- 
paying passenger of a commercial airline flying on a regularly scheduled 
route between definitely established airports. By making its amendment 
a part of the incontestability statute, the Nebraska legislature accepted the 
theory of the court that incontestability prevented defenses based on the 
coverage of the policy. However, by acting to prevent a recurrence of such 
holding as to aviation, it expressed disapproval of the result reached by 
the court. 


8 Pacific Mutual Life Ins. Co. of California v. Fishback, 171 Wash. 244, 17 P. 2nd 


841. 
9 State ex rel Republic National Lifé Ins. Co. v. Smrha, 138 Neb. 484, 293 N. W. 


372. 
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The Nebraska legislature has also amended its statute regarding settle- 
ments of less than face value by including a provision for payment of a 
lesser amount in the case of certain types of death caused through aviation. 

This point of settlement of less than face value has also been raised in 
the North Dakota case. Some ten or more states have such a provision but 
the Smrha case, as yet, seems to stand alone in holding this statute to be a 
bar to an aviation exclusion provision. If the Smrha case, on this point, 
is to be followed, then the statutes are in hopeless conflict,—as, for instance, 
if the insured had misstated his age, there shall be an adjustment in 
accordance with his actual age. That again would be in conflict with the 
statute forbidding discrimination. 

One of the latest and best reasoned decisions on the subject, in which 
suit was brought for recovery under the policy, was rendered by Judge 
Biggs of the United States Court of Appeals in the Wilmington Trust 
Company case *° in which he said: 

“In every case in which incontestability under a statute was the 
direct and unequivocal issue the decision has gone against the 
plaintiff’s point of view and in favor of the defendant’s. Many 
states have incontestable statutes. Indeed, only fifteen of the 
forty-eight have not. Some jurisdictions have statutes under 
which aviation risks are specifically exempted. Others do not 
make such an exemption. In all this range of the law there is no 
case which supports the plaintiff in the instant case.” 


The authorities in accord with the theory of the Conway case are 
legion: 

“Such being the nature and purpose of an ‘incontestable’ provi- 
sion, it is clear that such a clause does not preclude the insurer 
from asserting that the risk producing the death of the insured 
was not within the coverage of the policy.”’ ™ 


“The purpose of the ordinary incontestable statute is to prevent 
forfeiture, not to enlarge liability under an insurance contract.”” ** 


‘Hence an ordinary incontestable clause cannot be used as a means 
of rewriting into the contract risks and hazards which the policy 
itself positively excluded.” ** 


“The incontestable clause is intended not to enlarge the scope of 
the insurer’s promise so as to include liability for death due to 


10 Wilmington Trust Co. v. Mutual Life Ins. Co. (Delaware) 68 Fed. Supp. 83. This 
decision is restrengthened by the recent case of Weller v. Life & Casualty Co. of Tennessee, 
C. C. A. (D. C.) F. 2d. ......, 65 A. L. C. ......, not yet published. The Conway case is 
here again upheld. 

11 Head v. New York Life Ins. Co., 43 Fed. 2d. 517. 

12 Reed v. Home State Life Ins. Co., 186 Okla. 226, 97 P. 2d. 53. 

13 Jolley v. Jefferson Standard Life Ins. Co., 199 N. C. 269, 154 S. E. 400. 
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causes which are excluded, either by express terms of the policy 
or by implication of law, but to make certain the enforceability 
of the promise as set out in the policy.” ** 

“Upon sound legal authority and upon principles of equity, there- 
fore, it would seem that the incontestable provision has no ref- 
erence whatsoever as to whether certain losses fall within the 
scope of the policy.”’ 


The decisions in these cases refer to many others. I shall not try to 
list them here. The Smrha case appears to be the only contra case so far as 
aviation exclusion is concerned. The Bernier case in Louisiana ** is gen- 
erally cited by counsel for beneficiaries as contra to the Conway decision. 
At that time, Louisiana had no incontestable statute. The decision was 
based on the terms of the policy and the case is, therefore, not in point. 
Furthermore, later Louisiana cases 27 hold with the Conway decision. It 
is interesting, also, to note that the 1948 session of the Louisiana legislature 
adopted an incontestable statute but provided that such a clause in the 
policy ‘‘shall preclude only a contest of the validity of the policy, and 
shall not preclude the assertion at any time of defenses based upon pro- 
visions which exclude or restrict coverage.” 1® 

Under the theory of the Conway decision, a defense is valid against 
any claim arising from a cause not covered by the policy, provided there is 
no statutory restriction. I shall take as an example, the cases involving 
suicide. Several states require payment in suicide cases where the policy 
has been in force for a specified period of time. In those states the law is 
clear. However, in states without such legislation, there has been much 
confusion among the decisions. Again, the confusion has been created 
from a lack of clear perception of the principle that, while a contest as to 
validity of a policy may only be raised during the period of contestability, 
the defense of lack of coverage under its terms may always be raised. 

In item 10 of the footnote to the Wilmington Trust Company case, 
in referring to certain suicide cases which held that the incontestable clause 
precluded the defense of suicide, the court says: 


“It should be noted that these cases and most of the other cases 
with similar holdings were decided prior to the Conway case.” 


It is a fact that the Conway decision (1930) seems to mark a turning 
point in clarifying the issue. The reasoning expressed by Justice Cardozo 


14 Williston on Contracts (Revised Ed.) Vol. 3, page 2280. 

15 Appleman, Insurance Law and Practice, Vol. 1, page 396. 

18 Bernier v. Pacific Mutual Life Ins. Co., 173 La. 1078, 139 So. 629 (1932). 

17 Allison vy. Aetna Lifé Ins. Co., 158 So. 389 (1935) and Gordon v. Unity Life 
Ins. Co. (1949) (venereal disease) 215 La. 25, 39 So. 2d. 812. 

18 Act No. 195 of 1948 Louisiana Legislative Session. 
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was neither new nor novel. He merely confirmed the reasoning of many 
prior decisions.’*® 

It is notworthy that in several of the states, such as IIlinois,2° lowa,”* 
Kansas, ?? North ** and South Carolina,** Texas ?* and Pennsylvania,”* 
decisions rendered contrary to the Conway theory have been modified or 
reversed by later cases. For the most part these were suicide cases. 


By the great weight of authority, the rule seems to be that “to con- 
tend for a limitation of the coverage clause in a policy is not to contest its 
validity.” 7 So far as suicide cases are concerned, the risk is not materially 
increased, whether the defense is outlawed by statute after a specified period 
of time, as is true in many states, or whether it is eliminated by court 
decision through a misinterpretation of the incontestability clause or statute. 
One who contemplates suicide is not likely to buy life insurance with that 
in mind to be committed a year or two hence. The same may be said for 
certain other defenses that have sometimes been interposed, more so in the 
past than the present. Asa matter of public policy, it is debatable whether 


19 See Hall v. Mutual Reserve Fund Lifé Ass’n. (1902) 19 Pa. Sup. 31: Childress v. 
Fraternal Union of America (1904) 113 Tenn. 252, 82 S. W. 832: Court of Honor 
v. Hutchens (1906) Indiana,.79 N. E. 409; North American Union v. Trenner (1908) 
138 Ill. App. 586; Scarborough v. American National Ins. Co. (1916) 171 N.C. 353, 
88 S. E. 482: Stean v. Occidental Life Ins. Co. (1918) 24 N.M. 346, 171 P. 786; 
Sanders v. Jefferson Standard Life Ins. Co. (1925) 10 Fed. 2d. 143; Mack v. Connecticut 
General Life Ins. Co. (1926) 12 Fed. 2d. 416: Howard v. Missouri State Life Ins. Co. 
(1927) (Texas) 289 S. W. 114; Woodberry v. N. Y. Life Ins. Co. (1927) 129 Misc. 
365,22 N. Y. S. 357; Wright v. Philadelphia Life Ins. Co. (1927) 25 Fed. 2d. 514. 

20 Royal Circle v. Achterrath (1903) 204 Ill. 549, 68 N. E. 492 and Seymour v. 
Mutual Protective League (1910) 155 Ill. App. 21 by Williamson v. American Ins. Union 
(1936) 1N.E. 2d. 541. 

21 Goodwin v. Provident Savings Life Assurance Society (1896) 97 Ia. 226, 66 
N. W. 157 by Johnson v. Federal Life Ins. Co. (1937) 224 Ia. 797, 276 N. W. 595. 

22 Supreme Court of Honor v. Updegraff (1904) 68 Kan. 474, 75 P. 477 by Moore 
v. American Ins. Union (1932) 135 Kan. 311, 10 P. 2d. 1085, but the Kansas Court 
had previously changed its position in the case of Myers v. Liberty Life Ins. Co. (1927) 
124 Kan. 191, 257 P. 933. 

23 Simpson v. Life Ins. Co. (1894) 115 N. C. 393, 20 S. E. 517 by the Scarborough 
and Jolley cases, supra. 

24 Philadelphia Life Ins. Co. v. Burgess (1927) (E.D.S.C.) 18 Fed. 2d. 599 
by Wright v. Philadelphia Life Ins. Co. (1927) 25 Fed. 2d. 514. 

25 Reserve Fund Life Ass’n v. Payne (1895) (Tex. Civ. App.) 32 S. W. 1063 by 
Southwestern Life Ins. Co. v. Houston (1938) 121 S.W. 2d. 619 and McCann v. 
National Lifé & Acc. Ins. Co. (1949) (aviation) (Tex. Civ. App.) 226 S. W. 2d. 177, 
but the Texas Court had also indicated a change of viewpoint in the two cases of Field v. 
Western Indemnity Co. (1921) 227 S. W. 530 and Howard v. Missouri State Life Ins. 
Co. (1926) 289 S. W. 114. 

26 Starck v. Insurance Co. (1890) 7 Pa. Co. Ct. R. 511 by Perilstein v. Prudential 
Ins. Co. (1943) 345 Pa. 604, 29 A. 2d: 487 

27 Mills v. Metropolitan Life Ins. Co. (North Carolina) 187 S. E. 581. 
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a company should offer to the public any policy which attempts to limit 
liability against any contingency that is not an unusual hazard. 


Aviation risks, however, except for fare-paying passengers on scheduled 
flights by common carriers, are still considered and actually are unusual 
hazards. Actuarial experience of life insurance companies has shown this 
to be the case. Life insurance companies should be allowed to protect them- 
selves against such unusual risks. The legal reasoning which does allow 
them to do so, based on the coverage of the contract of insurance, is sound. 
In addition, social and economic factors bulk large in the picture. The 
life insurance industry is a major social and economic force in this country 
today. .[t must be allowed to operate on a sound economic basis. Use of 
actuarial experience is recognized to be such a basis. Hence, when a com- 
pany writes a policy, basing the premium charged and the coverage of the 
policy on actuarial experience, it should not be forced to abandon this basis 
by being required to pay a claim arising out of a risk not covered by the 
policy and for which the insured has not paid the necessary additional 
premium. To do so, inevitably, produces some degree of instability in the 
industry. This in turn has its consequent effect upon the certainty or 
uncertainty of the expectation of policy beneficiaries and upon the invest- 
ment activities of the industry. Nevertheless, life insurance companies are 
writing policies with aviation exclusion in states with no specific legislation 
or final court decision on this subject and are assuming considerable risk in 
so doing. This risk, in turn, effects a substantial segment of the nation’s 
economy. 

The surest cure for the situation in such states is proper legislation. To 
be consistent with the theory of the Conway decision, such legislation 
should not be in the form of an amendment to the incontestability statute. 
Amending that statute is contrary to the theory of the majority rule and 
merely adds to the confusion. The New York legislature acted in con- 
formity with the opinion of Judge Cardozo in providing for aviation 
exclusion in the section pertaining to policy provisions and without 
reference to incontestability. Louisiana went a step further and, in a 
separate section, specifically provided that the incontestability clause should 
not be construed as a bar to defense as to coverage. 

I have made no attempt to append an exhaustive list of authorities. A 
reading of the cases cited will refer the reader to many others. John G. 
Kelly, in his paper entitled ‘‘Aviation and Insurance,’’ delivered before 
The International Claim Association in September, 1946, lists and 
analyzes aviation cases up to that date. This has been augmented by 
H. A. Manwaring and Frederick T. Barnhard in the 1947 and 1948 
proceedings of that association. See also ‘““War and Aviation Clauses in 
Life Insurance Policies’’ by Paul E. Price in Insurance Counsel Journal for 
January, 1947; “Effect of Incontestability Clause on Right to Disability or 
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Double Indemnity Benefits After Expiration of Contestable Period,’’ by 
Ralph H. Kastner, read before the Association of Life Insurance Counsel, 
1936; “‘Life and Accident Insurance Coverage of Insurance Risks” by 
E. J. McAlenney and R. T. Sexton in the Insurance Counsel Journal of 
October 1945; ‘“‘Comments on Life Insurance Coverage’’ by Forrest S. 
Smith in the Insurance Counsel Journal for July, 1948; and “Aviation 
and Life Insurance’ by James E. Hoskins, presented to the Aviation 
Insurance Law Round Table, Insurance Law Section, American Bar 
Association, September, 1949. 

As a sidelight on the right of a life insurance company to use the 
incontestability clause as a defense, a recent Federal case ** presents an 
interesting and different angle. The insured brought action for reformation 
of the policy. —The company interposed, as one of its defenses, the fact that 
the period of incontestability had run. The decision was in favor of the 
company upon other grounds but the court said: 


“‘Nor is the dismissal here to be construed as approval of the de- 
fense of incontestability. The incontestable clause is for the 
benefit of the insured. . . . the clause should not be held to 
bar action by the insured for reformation.” 


28 Donohue v. New York Life Ins. Co. (1949) (Conn.) 88 Fed. Supp. 594. 
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Who Owns the Expirations and 
Registers of an Insurance 
Agency?” 


ae IS AXIOMATIC, and in a sense a trite truism, that 


what was formeriy considered something to be frowned upon, is now 
considered stodgily commonplace and the subject of universal approval. 
This is especially true of insurance and its manifold problems and 
ramifications. 


Formerly, and it is not so long ago as to be in the dim past, a policy 
of insurance was interpreted to be a gambling and wagering contract and, 
therefore, void as being against public policy, that nebulous term that 
covers a multitude of decisions that find no logical basis in any other 
legalistic reasoning. Today insurance is bulwark of our economic structure 
and its beneficial protection needs no citation of authority to indicate the 
definite stamp of approval placed upon it by our courts. 

With the establishment of insurance as one of the basic and funda- 
mental ventures in our commercial world, there naturally develops, from 
the very nature of the business, many and divers interesting problems. An 
insurance company cannot, of course, ever anticipate or hope to operate 
through its home office solely, and must, for the most part, rely upon its 
far flung and distantly placed agents to carry on in its place and stead. 
Thus, especially is it true that the relationship between the company and 
its agents is one of the deepest trust and confidence, necessitating the applica- 
tion of rules beyond those ordinarily employed in determining the status 
of a Principal and his Agent. 

The great majority of litigation involving insurance company cases is 
that arising out of the construction of the policy itself and lies between 
the company and its policy holders. It is only rarely that you find our 
courts to be concerned with the relationship between the company and its 
agents. Nevertheless, questions are bound to rise that require adjudication 
and determination by our courts concerning the status of the agent and 
his principal, the company. One of the most important questions that 
arises in this connection is in respect to the registers and expiration lists 
compiled by an agent during the course and term of his agency. Upon the 


* Samuel M. Hollander, Newark, New Jersey. 
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termination of an agency those documents become of vital importance 
and the question of ownership of them is one that requires a definite 
determination. 

There are, of course, three views to be adopted in relation to these 
lists and registers: 


1. That the agent owns the same absolutely and outright. 
2. That the company owns the same absolutely and outright. 


3. A middle ground—that is the lists and registers belong to the agent 
with a lien in favor of the company in the event that the agent 
does not fulfill his duties and live up to his liabilities. 


It is my purpose to discuss each view briefly, with an eye to determining 
the most logical and equitable ground to adopt. 

Whether an agent of an insurance company has an absolute right to 
the lists of expirations and registers compiled by him during the term and 
course of his agency is dependent upon the contract of agency primarily 
An insurance agent is just what the term implies: he is the agent, and the 
company is his principal. Under the general rules of agency, as are almost 
uniformly adopted by the various courts of this country, the rights and 
liabilities of an agent are to be determined primarily by reference to the 
contract between the parties. As a part of every contract, not only of 
agency, but of every contract, the customs and usages of the locality in that 
trade, business or profession are an implied term thereof, and are con- 
trolling in an interpretation of the contract of agency, if there is no expres- 
sion to the contrary in the contract. Therefore, in determining whether 
the agents own these lists or registers outright, the first fundamental 
quesion to be determined is: 

Does the contract say anything about it expressly, either way? If the 
contract ‘provides that such lists belong to the insurance company and not 
to the agent, that expression in the contract is conclusive as to the company’s 
right to them, inasmuch as the parties can contract as they wish in regard 
to the relationship between them. (Arrant v. Georgia Casualty Co., 212 
Ala. 309, 100 Pa. 741.) The same is true of the converse of that state- 
ment, for the same reason. If the contract of agency provides that the lists 
are to belong to the agent then in that event they belong to him absolutely. 
If, however, nothing is found in the contract of agency on the point 
expressly then recourse may be had to the customs and usages of the business 
generally in order to reach the true intention of the parties. A splendid 
example of this is to be found in a case decided by our Federal Court. 
(Alliance Insurance Company v. City Realty Co., 52 Fed. (2d) 271), 
where the court held that the expiration lists belonged to the agent; but 
that the insurance company, as principal, had a lien on these lists until 
the agent had paid up his premium accounts. This decision was based 
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solely on the custom of the business in the locality, though nothing on 
that point was mentioned in the contract of agency. As a corollary, it 
might be implied that if such a custom was not found to exist as a matter 
of fact by the court, the company would not have had such a lien. 

As indicated above, it was my intention to divide this problem into 
three views: 

1. The registers belong to the agent absolutely. 

2. The registers belong to the company absolutely. 


3. A middle ground, i.e., the registers belong to the agent with a lien 
in favor of the company in the event that the agent does not live up 
to his duties and liabilities. 


Let us for a moment consider the first view: The chief asset of an agent of 
an insurance company is the register he keeps. (Hartford Fire Ins. Co. v. 
Sullard, 97 App. Div. 233, 89 N. Y. Supp. 934.) If he is to sell the 
agency to another party as he can do (Barber v. Commercial Mutual 
Liability Ins. Co., 15 Fed. 312) this latter party or purchaser of the agency 
is helpless without the registers and expiration lists since they contain all 
the information necessary to the carrying on of the agency. Without access 
and possession of these lists and registers the original agent may, of course, 
contrive some method of conducting his business, but a purchaser of that 
agency would find himself in a hopeless quagmire and would be forced to 
the conclusion that his hands are tied, thus making the agency itself hope- 
lessly worthless to him. These lists and registers are, in effect, the agency 
itself, so to speak. 

In considering the second view, that is that the registers and expiration 
lists belong to the company absolutely, an analysis will disclose that its 
support is to be found in one of the various maxims promulgated by our 
Courts of Equity. Generally equitable maxims are, of course, helpful in 
many cases and tend to do justice where the ends of justice would other- 
wise be defeated. The rule of equity covering this subject is that confidential 
information and knowledge obtained by an agent or servant during the 
course of his employment cannot be used by the agent after the employ- 
ment has ceased. Equity will throw its cloak of protection over the princi- 
pal and will restrain such a use on the ground that the information belongs 
to the employer or principal, even though there is no negative covenant 
forbidding such use in the contract of agency or employment. This 
principle is so well established that it needs no citation of authority and 
is one of the elementary rules learned by every embryonic lawyer. Use 
of customers’ lists and the like have been restrained under this principle. 
To carry this analogy to its logical conclusion, if an expiration list or 
register can be placed in the classification of confidential information, then 
it belongs to the insurance company absolutely. 
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A brief examination and study into the nature of an expiration 
list or register will, of course, aid materially in determining whether it does 
contain confidential information alone, and, as a result, the property of 
the insurance company absolutely. The expiration list or register that an 
agent keeps has the names and addresses, the extension of personal credit 
to the assured by the agent, and further collateral memoranda important 
to the conduct of the agency. These contents point rather to the lists being 
confidential information of the agent than of the insurance company. 
Without these lists or registers the agent has no index of his business, and 
although the registers would be of infinite aid to the insurance company 
in determining the amount of premiums unpaid, reported as paid by the 
agent, however, who extended credit to the policy holder, and in determin- 
ing other important transactions, the better and more logical view is to 
consider the register as belonging to the agent. The mere fact that the 
register or list contains a compilation of policy holders of the insurance 
company does not in and of itself make it the property of that company. 

Having determined that the register or list is the property of the agent 
and not the property of the insurance company, the next inquiry involves 
the third view: Is it the absolute property of the agent or is it subject toa 
lien in favor of the insurance company as long as the agent’s accounts with 
the company are not paid? 

In answering this question, it is proper to inquire into the nature of, 
and the reason for a lien in general. A lien is usually defined as a claim or 
hold which one has upon the property of another for some debt or charge. 
(In re Byrne, 97 Fed. 762, 764.) It may be created by contract between 
the parties or by operation of law because of the existing circumstances. 
The lien involved in the instant discussion not being created by an express 
agreement of the parties must be created by operation of law, if there is such 
a lien at all. This class of liens is divided into three groups: 


1. Common Law liens. 
2. Equitable liens. 
3. Statutory liens. 


Statutory liens can be passed over for the present since we are not dealing 
with specific statutory provisions in any way. Of course, if there is a 
statute directly on the subject the provision thereof would control and 
there would be no further question. This leaves liens of the first two types 
to be considered and examined. 

A Common Law lien is based directly upon the idea or concept of 
possession and can only exist when the creditor has the actual possession 
of the goods upon which the lien is claimed and is to be imposed, and the 
debt was incurred with respect to those identical goods. The lien under 
consideration cannot be a lien of this type since the essential element, 
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possession, is lacking. Therefore, the lien, if there is to be a lien in favor 
of the insurance company, must be an equitable lien. It must be a lien 
derived from equitable practice and must be one to further the ends of 
justice and to defeat anything that would be frowned upon by a Court 
of Equity. Such a lien arises either from a written contract, which shows 
an intention to charge some particular property with a debt or obligation, 
or is implied by equity out of general consideration of right and justice as 
applied to the relations between the parties and the circumstances of their 
dealings. There being nothing in the contract between the parties to show 
such an intention in the ordinary contract of agency, the second half of 
the definition is the part of the principle involved herein. 

Are the relations between the company and the agent such as to imply 
a lien in favor of one on the property of the other, if the latter defaults 
in his obligations to the former? Generally an insurance agent has the same 
rights against his principal as the agents in other lines of endeavor have 
against their principal. If his salary or commission is unpaid, the agent 
merely has an action against the principal for the moneys due him. He 
has no lien on the property of his principal, and the same should be the 
result if the agent owes the principal money which was paid to him to be 
turned over to the principal, i.e., the principal should merely have an action 
or claim against the agent. This would lead to the conclusion that the 
agent owns the register and expiration lists absolutely and outright, with 
no outstanding lien upon them for unpaid accounts. The main objection 
to such a result is that the insurance company is somewhat handicapped in 
determining what premiums were really unpaid, but were accounted for as 
paid, by the extension of credit by the agent. The company can, of course, 
write to each policy holder and ask for the information, but this would 
lead to misunderstandings on the part of these policy holders, and loss of 
business would inevitably follow. Policy holders would grow suspicious 
and would, in extreme cases, be shaken in their faith in the company. 
Therefore, to do equity, it would seem preferable to allow such a lien in 
favor of the insurance company. In that event equal justice would be 
rendered to the agent and the company, and the company would not be the 
loser in any way by reason of unpaid accounts. It seems only right and 
proper that the insurance company should have this check on the agent 
when dealing with such confidential information. 

This dissertation is not meant to be an exhaustive examination into the 
authorities on the subject, but merely an expression of the speaker's view 
point, and though this paper may not be replete with citations of authority 
it is nevertheless my opinion that when dealing with the problems existing 
between an insurance company and its agents the principles of equity 
should always be followed rather than harsh and dry rules of law. 
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